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al{ zrfh za 3r 3er 3riahr 3rru aar k it a sr 3er h ufa zrnferf art
a4a ag ara 3#frat at 34 zur gteru 3nr4a 1Id qi""{ 'flcfic'IT i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

an7a war qr grtarUr 3a :
Revision application to Government of India:

(1) (cfi) (@) i4tr 5=u gr 3rf1fr+ 1994 cB1" '1.ffi 37aa 5#la aav av mail h mtqi ar
cB1" 3tl-'1lm c),- IJ~~ c),- 3fc'fJ8~a,ur~ 3,'1.frc:r "ffRrq, gird nr, fa #in1zr, Iva
Fcfa:rm, ttf ±ifs,ha lu Jra, irz mi,& feat-1100o I cB1" <B1" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufe m R re hm ii s zre arar a fcpm mKJITT m ~ chFl@~ d{ m fcpm

mKJITT t ~~ d{ m B ~ rr a=rm d{, m fcpm mKJITT m a=im d{ a az fa#r cht{@~

d{ m fcpm mKJITT d{ ~ m <B1" 1Jfcfim c);- at ge
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) ma h az f@hf ry zt er iifa a s zn m h ff#fur ii 3uztr ere
cnW m q"{'~~ c);- T{Uc hma i -;JTI" amc, h arz far zry zn tr ii Fo-l4ifaa i I
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c.(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TIWf ~ ~~~ cfi 'T@T"rf cfi ~ "G1T ~~liRT ~ lTif 6 .3ITT" ~ ~ "G1T ~
tTRr ·crct frrwT cfi~ 3~, 3Tlfrc;J' cfi IDxT -crrfur crr ~ cR m ~ Tl fcrro~ (.=r.2) 1998

tl'RT 109 ID'<T~ ~ ~ 'ITT!
'

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under f~c.1·~~;;,.
of the Fin~mce (No.2) Act, 1998. ==-- · · · ,,

a?tu snra gen (3r49a) Pama8t, 2oo1 fa o # aiaf RR[e qua in gg- i a ufrzii
T-f, filE@ 31ml cfi >lfcf 31ml filE@~ ~ m.:r l=[ffi cfi ~ ~-3imr "crct 3Tlfrc;J' ~ ~ m-mmwrr cfi mir ~ 31TclcR fcnm \i'fRT ~1 \jf[cfi mir xs!IBT ~- cJ5T ~M!.!M cfi 3Rfl'm tl'RT 35-~ Tl
~11fr c~ 'T@T"rf cfi ~ cfi Wif i'r3'fR-6 'if@FI ~ ~f-r ~ ~~ I 0
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ·~.nder Major Head of Account.

(2) ~ 31TclcR cfi mir ~ ~~ ~ C'!ruf mm ffl cpl-f 'ITT "ITT m 200/- ffi 'T@T"rf
~ \TJ~ 3ITT \J[ITT iva ga rq a var st m 1000 /-- at #) 4Tar at Garg I

' '
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

8
affaar qvzaia-t vi#fer ft mmm tr zyca, la sn zycen vi vats r@tr nn@raw
at Ra@ts q)feat ?e ciia i. 3. 3TR. • gm, n{ Rec4t at vi

(1) hanra gca arffr, 1g44 4t Ir 35-#1/35-~ cfi 3R[l'@:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

vftmr gyca, #4tr snra gca via r@#tr mTatf@rawa ,f rfh­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

the special bench of 'Custom, Excise & Service Tax Appellate Tribunal of West ~;i,n.9k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

affer 4Rba 2 («)'a i ag or3a # 3car # arft, arftl k m #i tr zyea, #ft
snraa yc vi has an@ta mnf@erasvwr (free) 6t uf?au 2fa f)feat, arena7ar si-20, q
t#ea grRqca arqtvs, auft +T, 3'!8~-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~~ (3JcT1c1) Pllll-llc!C'll, 2001 ~ ICTRT 6 cfi 3'@lffi Ira <g-a ii faff fag r]IT
3rc:f@m~ ~ lTif 3Tlfrc;J' a fag rfh fag ng amt at a qfji ea uai unra gen
al int, an alt niT 3'fR "C'JTfTm -rr,:rr~~ s C1Tm m '3xRf 'cpl-r t cl'ITT ~ 1000 /- ffi~
'f?1-.\t , ui sq green al mi, ans at air 3TT'{ 'Wll<TT -rr,:rr ~ ~ 5 C'!ruf m 50 C'!ruf acp m m
~ sooo /- g)a Rt @ft ssi sur zyen al ai, ans at nir 3TT'{ "C'JTITm -rr,:rr ~ ~ 50
C'!ruf m ua vna ? azi 6, 1000o/-- #ha3 itf I '<ti' 'Cfffif ~ '{fij-i'{-cl'{ cfi -;:rrr-[ ~-----~~ WfC cfi xi)L[ it~~ \TJTlf I~ WfE \IT-r ~s!.TR ; fa4 fa rd,fa ea # a ~~
rat r at sat a« znnferar 61 4 Rera 31 tee";'jJ-"j ~ r..
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atfaa j zrw a a # iajr t m?ht zr lsen fh4 mf Ifs~ ta a an dt
rat mt at sre sq qTnf@raw t fl Rer &1
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch o.f any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fac;:t that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)
0

=qr1tar zrca arf@fr 497o zrem igi)fer 4t srqR--1 a aifa ferfRa fay arr ar31a
q 3r2gr zgenfenf Rufa If@ran a am?gr i r@la #t gs uf w 6.6.so hl at Ir4rgem
fe;cpc: WIT m-;,r~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

of the court fee Act, 1975 as amended.

(5) za ail iaf mat at finuaa frii c#\" 3ITT sf) eza 3naffa R9a Grat & it t# ye,
a4a Gnat gr« vi iara aft4tu mraf@raw (at4fff@) Pram, 4o82 i [Rea &l

(6)

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

var gr«a , ah1 snaa yea vi arm snfl#la =nn@raw (Rre), uf sr@al #a i
acr+iar (Demand) gd isPenalty) pr 1o% q4sar at 3if@arf& tgrifa, ar@sac q4Gm 1o ml5
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

d4hr3ea gra3ilaa#3iaua, snf@aztar "afar#mar"Duty Demanded -
.:,

(i) (Section)us ±Daaz fee,iRa fr;
(ii) frznrarr hcrdz3fez#fr;
(iii) .rdheeriiafa 64Gaza er zf@.

e quasrifa sr@la'rzturmstcar ii, arfi'aRa as #fag ua raacfuarzne.D? S

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty

alone is in dispute."

zr uczaf .z an2r a uf 3rt ufraur a mar sii areas 3rzrar areas nr av faaRa t at sirf
nu ara a 10% aaa w 3it szi aa au fa1Ra gt a vs a 10% 3a1arc # sat I

.3 2 ?
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Order in Appeal

The subject appeals are filed by the department (hereinafter referred to as 'the

appellant) Under Section 35(2) Of Central Excise Act,1944, against M/S. Amneal
Pearmaceuticals Company (I) Pvt. Ltd., (100% EOU) 882/1, 871, Rajoda, Dist

A1medabad(herein after referred to as"the respondent) against OIO No.O9

11/Refund/2014, (hereinafter referred to as 'the impugned orders) Passed By The
Assistant Commissioner, Central Excise, Division-III,Ahmedabad-II,(hereinafter

referred to as 'the adjudicating authority) they are engaged in the manufacture of P.P.
Medicaments falling under Chapter 30 of the CETA, 1985 [hereinafter referred as
CETA-1985]. and also availing CENVAT credit under CENVAT Credit Rules, 200.
2. Brief facts of the case is, the respondenthad filed claim for refund

of Cenvat credit in respect of Input and Input Services amounting to

Rs.1446985/-Rs.721197/-and Rs.32,87,483/-respectively under the
provisions of Rule 5 of Cenvat Credit Rules, 2004 read with Notification No:
97/2012-CE (NT) dated 18.06.2012.the Adjudicating Authority has noticed
that as per the formula given in Rule 5 of Cenvat Credit Rules, 2004, the

final admissible amount of refund as filed by them, vide impugned orders has
sanctioned refund claims as mentioned above under Rule 5 of Cenvat Credit Rules,

2004 and Notification No. 27/2012 CE(NT) dated 18.06.2012.
3. Being aggrieved by the above said OI0s the appellant have filed these appeals on the­

following main grounds;

The refund claims filed by the respondent under the provisions of

Rule 5 of cenvat Credit Rules, 2004, read with Notification No. 5/2006-CE

(NT), dated 14.03.2006. The said Notification provides the refund on

unutilized balance of Cenvat Credit 1 in with 100% EOU unit in the case if

the assessee is not in osition to utilize in clearance of oods.

The refund of input and input services had been sanctioned under the
provisions of Section 11 B of the Central Excise Act, 1944,read with Not.
No.41/2012- ST, dated 29.06.2012. The said notification provides refund of

service tax ecified services used in ex lace of
removal. The provisions to grant refund in the· aforesaid both the

notifications and concepts are contrary to each other. Thus, the
adjudicating authority made error in processing and sanctioning of the

refund. In the present case the respondent is 100% EOU and is a manufacturer
exporter and cleared the goods on FOB basis. Further, board vide Circular

No. 999/6//2015-CX tati1 28.02.2015 has clariliei that-"In the case of clearance of goods for export by
manufacturer exporter, place at the port where the shipping
bill is filed by the manufacturer exporter and place of removal would be this

Port/ICD/CFS"

0

0
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1 order to avail the benefit of Rule 5 of CENVAT Credit Rules, 2004, the

respondent has shown the transactions for availment of Cenvat Credit

amounting to Rs.17,19,170/- in their books of account in the relevant quarter, though

the subject goods/ input services might have been received by them prior to the relevant
period. The matter was required to be investigated thoroughly before passing of "hG

impugned order the said aspect was to be enquired before granting of refund claim.

Scrutiny of the documents such as Cenvat Credit register ,has shown debit entries

during the said period in the said Cenvat Credit Account, no were the nature of said
transactions clarified by the respondent in their refund claim. As such, in the
absence of same, how the adjudicating authority has ascertained "Total turnover"

for granting of refund in the prescribed formula in Rule 5 of the CENVAT Credit

Rules, 2004. that the adjudicating authority has Jailed to ascertain correct amount
of Net Cenvat as well as correct amount of Total Turnover, which resulted into

0 erroneous refund sanctioned to the respondent under Rule 5 of CENVAT Credit

Rules, 2004 read with Notification No. 27/2012 CE (NT) dated 18.06.2012.

5. Personal hearing was held on 19.08.2016, which was attended by Shri pratik

Mehta, Sr.manager of behalf of the respondent.He reiterated the grounds of cross

appeal .I have gone through all records placed before me in the form of the impugned
order and written submissions of department as well as submissions made during

personal hearing. I find that, the respondent had filed claims for refund of
Cenvat credit, under the provisions of Rule 5 of Cenvat Credit Rules, 2004,

read with Notification No: 27/2012-CE (NT) dated 18.06.2012 .however, the

Adjudicating Authority vide impugned orders has sanctioned refund claim of Cenvat
credit as mentioned above under Notification No. 41/2012-S.T., dated 29.06.2012.

the Original Authority has sanctioned the said refund claim, under

Notification No. 41/2012-S.T., dated 29.06.2012.when the Hearing took place,he

talked about Notification No. 27/2012-C.E. (N.T.) dated 18.06.2012 and he has

recorded the same Notification, at many places in the Order-In-Original.

4. The respondent also contended that,
They have been procuring Inputs and Input Services and availed cenvat

credit, and remained as accumulated cenvat credit, which can be refunded to a
under rule 5 of the Cenvat Credit Rules, 2004, read with Notification No.

27/2012-C.E. (NT.), dated 18.06.2012. The said Refund Claims were sanctioned by

the Authority.

6. I find that, the refund claim filed under the provisions of Rule 5 of

cenvat Credit Rules, 2004, read with Notification No. 5/2006-CE (NT),
dated 14.03.2006. The said Notification provides the refund on unutilized

balance of Cenvat Credit lying with 100% EOU unit. ,in the case if the

assessee is not in osition to utilize in clearance of oods.

<.z
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7. I also find that, the refund of input and input services had been

sanctioned under Not. No.41/2012- ST,dated 29.06.2012. The said

notification provides refund of service tax paid on specified services used in

exports of goods beyond place of removal. I find that, the provisions to grant
refund in the aforesaid both the notifications and concepts are contrary to
each other. Thus, the adjudicating authority made an error in
processing and sanctioning of the said refund. In the present case respondent is

100% EOU and is a manufacturer exporter and cleared the goods on FOB basis.
Further boards vide Circular No. 999/6/2015-CX dated 28.02.2015 has clarified that:-"In the case of

clearance of goods for export by manufacturer exporter, and

place of removal would be this Port/ICD/CFS"

8. I find that, The impugned orders does not appear to be legal & proper as the

same has been passed without proper verification of the documents and wrong

Interpretation of the provisions of Rule 5 of CENVAT Credit Rules, 2004 read with
Notification No. 27/2012 CE (NT) dated 18.06.2012. The scrutiny of the relevant
documents of cenvat credit,it was revealed that credit taken on the strength of
invoices which were though issued by the buyers/service providers during the

period of aug.2012 to first fortnight of Sept,2014.

Fuher, lid ital, as per Rule 5CENTCeil Rues,2;­

" A manufacturer who clears a final product or an intermediate product for export
without payment of duty under bond or letter of undertaking, or a service provider
who provides an output service which is exported without payment of service tax,
shall be allowed refund of CENVAT credit as determined by the following formula
subject to procedure, safeguards, conditions and limitations, as may be specified by

the Board by notification in the Official Gazette:
(Export turnover of

goods + Export turnover
ofservices)?'

Total turnover 3NVAT credit
Where, ­

(A) "Refund amount" means the maximum refund that is admissible;

(BJ "Net CENVAT credit" means total CENVAT credit availed on inputs and input services by
the manufacturer or the output service provider reduced by the amount reversed in terms

ofsub-rule (SC) of rule 3, during the relevant period;".

9. I find that, In order to avail benefit of the Rule 5 of CENVAT Credit Rules,
2004, the respondent has allegedly shown the transactions for availment of
Cenvat Credit amounting to Rs.17,19,170/- in their books of account in the relevant
quarter, though the subject goods/ input services might have been received by them
prior to the relevant period. The matter is required to be investigated thoroughly before ~

passing of the impugned order.

o

Refund amount
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10. I find that, the documents such as Cenvat Credit register maintained by the
respondent has shown debit entries , in the said Cenvat Credit Account but the
details of such transactions neither were discussed by Adjudicating authority nor were

the nature of said transactions clarified by the assessee in their refund claim. As

such, in the absence of same, it is not understood as to how the adjudicating
authority has ascertained "Total turnover" for granting of refund in the prescribed

formula in Rule 5 of the CENVAT Credit Rules, 2004. It appeared that the
adjudicating authority without verifying the facts, had merely relied upon the data
provided by the respondent and sanctioned the refund claims.

11. I find that, under Rule 5 of CENVAT Credit Rules, 2004, it is evident that

the adjudicating authority has failed to ascertain correct amount of Net Cenvat

as well as correct amount of Total Turnover, which resulted into erroneous refund

sanctioned to the respondent. Therefore, I hold that the impugned orders are not
legal and required to be remanded back to the original authority.

a In view of the foregoing discussion and findings, I set aside the impugned
orders and remand these cases back to the original authority to decide

the matter afresh, after verification of relevant documents/records. All the appeals
stands disposed of as above.

6

Attested ~-~

+So et° 23o°>
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post A. D

M/s.Amneal Pharmaceuticals Company (I) Pvt. Ltd.,

882/1, 871,

Vill- Rajoda,

Ta-Bavla,

Dist: Ahmedabad.

l.L,&.so.cue»
Commissioner (Appeals-II]
CentralExcise,Ahmedabad

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt. Commissioner, Central Excise, Divi-III, Ahmedabad-II

4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

5. Guard file.
5. PA file.
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